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KEY PROCEDURAL ISSUES: RESOURCES

Comments
DR. RICHARD

L.

BERNAL*, DEBRA P. STEGER**,

AND ANDREW L. STOLER***

DR. RICHARD L. BERNAL: As the process of globalization continues unabated
and trade agreements increase in coverage, countries will for the first time create
a genuinely global economy. Ironically, as liberalization proceeds and the markets
both national and global become freer of restrictions and barriers the need for
regulation and regulatory mechanisms also increase. Additionally, as national
barriers to trade in services and financial flows are dismantled, the repercussion

of inadequate regulations has become a serious issue requiring immediate attention. As liberalization exposes national economies to greater competition, these
markets will need to be brought under increased global discipline, in which
all countries participate in a multilateral, rule-based regime. The World Trade
Organization (WTO) dispute resolution mechanism is a first attempt to provide
such a multilateral forum for the resolution of international economic disputes.

*Dr. Richard L. Bernal is Jamaica's Ambassador to the United States and Permanent Representative
to the Organization of American States. He is also the Chairman of the Working Group on Smaller
Economies in the Free Trade Area of the Americas and is Jamaica's representative on the Special
Trade Committee of the OAS, Committee for Hemispheric Financial Issues, and the Working Group
on Services in the FTAA. The author gratefully acknowledges comments received from Pamela
Coke Hamilton and Kathy-Ann Brown.
**Debra P. Steger is Director of the Appellate Body Secretariat of the WTO. From 1991-1995
she was General Counsel of the Canadian International Trade Tribunal. During the Uruguay Round
of Multilateral Trade Negotiations, she was Canada's Principal Legal Advisor for all the agreements
and Senior Negotiator for institutional issues, including the Agreement Establishingthe World Trade
Organizationand the Understandingon Rules and ProceduresGoverning the Settlement of Disputes.
The views expressed in this comment are her own and not those of either the Appellate Body or the
Members of the Appelate Body.
***Andrew L. Stoler is the Deputy Chief of Mission in the United States Mission to the World
Trade Organization in Geneva. He has been in this position since 1989 and participated in the final
phase of the Uruguay Round negotiations on the Dispute Settlement Understanding. He represents
the United States on the WTO Committee on Budget, Finance and Administration.
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I. Prospective Use and Available Resources
The use of the WTO DSM is likely to increase substantially in the next few
years (a) as countries become more familiar with the process, (b) as the transition
periods end, and (c) as the full requirements of the TRIPs and services agreement
come into operation.
As the case load of the WTO dispute settlement mechanism grows exponentially, the available resources will become increasingly inadequate. The issue of
the availability of resources and the adequacy of resources has to be examined
in relation to the WTO institutional machinery, the developed countries, and the
developing countries.
II. Different Constituencies
There are two very different constituencies among the membership of the WTO,
namely the developed countries and the developing countries. The developed
countries were responsible for 79 of the 117 cases to date while developing
countries were responsible for 38 cases. Developing countries were, however,
involved in 65 of the cases. The developed countries have the human and financial
resources to service these cases through the various stages of the dispute resolution
process, but developing countries are either unable or have severely limited
capacities to participate meaningfully.
First, the WTO Secretariat for dispute settlement proceedings involve the Appellate Body, the panelists, and the staff of the Secretariat. To date the permanent
seven-Member Appellate Body has not experienced any difficulty in handling
the caseload and there seems to be no shortage of qualified panelists. But given
that the Secretariat provides staff for all panels there will be a problem, as there
will be a sharp escalation in disputes referred to the WTO. In fact, the increased
caseload has already had an enormous impact on the WTO Secretariat especially
the available resources.
The issue of available resources has to be examined in relation to the WTO
institutional machinery, the developed and developing countries, the Legal Division, and the Appellate Body Secretariat. The overload has already resulted in
delays in the translation of panel reports, and the current budget and staff of the
Legal Division and the Secretariat of the Appellate Body are already proving
inadequate to meet the demands of the process. At present there are only two
persons in the Secretariat available to provide technical assistance to developing
countries, neither of whom are available to these countries on a full-time basis.
Therefore both human and financial resources will have to be increased and this
has to be done as quickly as possible.
Second, developed countries appear to have a more than adequate supply of
trade lawyers familiar with the WTO agreements, both in the private sector and
the government. Developing countries do not have adequate capacity in either
the public or private sector.
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III. Increasing Resources
Recognition of the considerable costs involved in the preparation and presentation of cases led the United Nations Secretary General, on the recommendation
of non-aligned states, to announce on November 1, 1989, the creation of a Trust
Fund to assist states in the settlement of disputes through the International Court
of Justice (ICJ). The purpose of this fund is to provide financial assistance for
developing countries for, inter alia: the preparation of memorials, countermemorials, and replies; fees for agents, counsel, advocates, experts, or witnesses;
research fees; costs related to oral proceedings (e.g. interpretation); expenses
of producing technical materials; and costs relating to the execution of an ICJ
judgment. This was in recognition of the fact that "costs can be a factor in deciding
whether a dispute should be referred to the International Court of Justice" and
that as such "the availability of funds would advance the peaceful settlement of
disputes."
Similarly, justice requires that there be a recognition of the prohibitive costs
associated with effective participation in any dispute settlement procedures and
the impact that participation or failure to participate will have on the ability of
developing countries to defend their vital economic interests. In recognizing this
fact, the WTO, if it is to be an effective arbiter of the rights of countries in a
liberalized global economy, must also provide meaningful access to the process.
Such access may be facilitated through the provision of a pool of funds for
developing countries not only aimed at enabling participation in a particular
dispute, but also to develop the necessary expertise in these countries, which in
time will obviate the necessity for such a fund.
In addition, the Secretariat may provide on-site training and exposure of developing country participants in the dispute settlement process through such mechanisms as attaching developing country delegates to a panel process from its inception to completion, thereby providing an overview of the entire dispute settlement
procedure.
DEBRA P. STEGER: I have been given the delightful, although unusual, task
of presenting both my views and those of Andy Stoler, which he has ably outlined
in his written comments (see p. 877). As I agree with everything that he has
written, my task is that much easier. I must also, at the outset, offer a disclaimer
that the views that I express are my own, as Director of the Appellate Body
Secretariat, and not those of the Appellate Body or the Appellate Body Members
themselves.
As a general theme, it is true that "the system is in danger of collapse at current
resource levels and that both the Secretariat and developed country Members must
increase the resources they devote to dispute settlement in the very near future.
1. C. Christopher Parlin, Key Procedural Issues: Resources, 32 INT'L LAW -

(1998).
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Although the system has been able to cope in the first two and one-half years,
the caseload is growing exponentially and we are likely to see some very serious
pressures on the system as early as June 1998.
I. Caseload
There are currently sixteen cases before panels, with three panel requests
outstanding that may be established at the next DSB meeting. The Appellate Body
is currently considering one panel report under appeal, but three more panel
reports have been issued to the parties to the dispute and could be appealed
shortly. On the basis of cases currently in the panel phase, there could be six
or seven appeals running concurrently by May or June. This caseload is not
likely to abate later in the year because there are another nine cases before panels
which may be ripe for appellate review, all things considered, by September or
October this year. This situation is absolutely unprecedented in the first few years
of the WTO. To date, the Appellate Body has had no more than two appeals
and an arbitration matter running at the same time. The Appellate Body Members
and Secretariat can "cope" with two appeals running concurrently, but we simply
cannot cope with six appeals running concurrently.
II. Secretariats
The increased caseload this year is already putting strain on the existing Secretariat resources. Indeed, there are two Secretariats, the WTO Secretariat and the
Appellate Body Secretariat. The Legal Division in the WTO Secretariat as well
as officers from other Divisions, e.g. Agriculture or Services, assist panels in
individual cases. There are currently eight lawyers and the Director in the Legal
Division. An additional post, not two as indicated in the comment by Stoler,
was recently given to the Legal Division in an internal Secretariat reorganization.
With ten lawyers, including the Director, the Legal Division can just cope with
the current workload. However, people are always working at full speed and
there is no additional capacity.
As Stoler has noted, there have already been long delays in the translation of
panel reports because of a lack of adequate, sufficiently-trained translators to
cope with the heavy dispute settlement caseload. This has led, in certain cases,
to a delay of two or three months between the issuance of a panel report to the
parties and its circulation to Members. There are also significant delays in some
cases because documents have had to be translated by the Secretariat at the request
of parties. One way to resolve this may be to require parties to translate their
own documents before submitting them to the WTO. This would obviously be
more difficult for developing countries.
The Appellate Body Secretariat consists of three lawyers as well as myself
and two secretaries. In addition to a regular annual budget, there is a special
Appellate Body Operating Fund which is used to pay for the costs of Appellate
VOL. 32, NO. 3

KEY PROCEDURAL ISSUES: RESOURCES

875

Body Members' compensation, travel to Geneva, and subsistence allowances
when they are in Geneva working on an appeal. This trust fund is designed to
deal with the variable costs incurred in operating the Appellate Body on a year-toyear basis. The funding for it has come from extraordinary surplus accounts,
which Stoler (who represents the United States on the WTO Committee on Budget,
Finance and Administration) has said, ". . . are extremely unlikely to exist again
in the future." Stoler has emphasized, "[t]his means that funding for the Appellate
Body in 1999 and beyond will need to come directly out of the pockets of the
Members in the form of increased budgetary contributions to the WTO." Both
Stoler and Parlin also agree that "an increase in the WTO budget for this or any
other purpose is not likely because of pressure from the U.S. State Department's
Bureau of International Organization Affairs (which controls the American contribution to WTO) to restrict the WTO budget now and in the future to 'zero nominal
growth.' " To conclude on this point in Stoler's words, "there is a very serious
crisis just around the corner."
III. Appellate Body Members
As it was originally conceived, the Appellate Body was intended as a part-time
occupation for its Members. The selection of the first Appellate Body Members
and their acceptance of their appointments was based on an understanding that
their responsibilities would be part-time, and that they could engage in other
economic pursuits. In 1998, the caseload is likely to be such that the Appellate
Body Members now feel that they must devote themselves almost full-time to
this job. They find it increasingly difficult to take on other projects, as that might
lead to them not being available on short notice to work on appeals. The Appellate
Body Members' compensation is also based on assumptions that they would only
come occasionally to Geneva and would not be working full-time on appeals.
In fact, the practice has been that the three Appellate Body Members on a Division
in a particular case will come to Geneva for at least thirty days in a sixty-day
appeal and approximately sixty or seventy days in a ninety-day appeal.
IV. Panelists
Although I cannot speak from the perspective either as a panelist or the Secretariat who help to propose names for panelists, I think that the caseload is putting
pressures on the ability of the Secretariat and the parties to find persons with
adequate expertise to serve as panelists. This, in part, is because of the particular
preferences of the WTO Members as parties. There is a provision in the DSU
that says that unless the parties agree, nationals of a party to the dispute should
not be appointed to serve on a panel. However, in most cases, parties are reluctant
to agree to the appointment of persons from certain regions of the world. Indeed,
there are now only three or four countries that are providing the vast majority
of panelists. WTO Members also, for some reason, seem to have an aversion
FALL 1998
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to appointing academics or other legal experts from outside Geneva. There is
clearly a preference for appointing persons from Missions in Geneva or persons
who have had recent experience working in trade policy departments of governments and therefore who are familiar faces to delegations in Geneva. This is a
matter that clearly rests with the WTO Members themselves. There is a roster
that contains a long list of names of qualified persons, but panelists are not often
selected from that roster.
V. Timeframes
A very important related issue is the question of the timeframes within which
work is to be completed. For the Appellate Body, in particular, this is a very
serious consideration. Article 17.5 of the DSU provides that an appeal should
normally be concluded within sixty days from the day the Notice of Appeal is
filed to the date of circulation to Members of a translated, final Appellate Body
Report. In certain cases, where the Appellate Body is not able to complete its
report within sixty days, it can take no more than ninety days, provided that it
notifies the DSB of the reasons for the delay. In only one case to date, EC
Hormones, has the Appellate Body gone beyond the ninety-day period. The delay
in that case was partly due to the Christmas break and translation difficulties,
but also because it simply took more time for the Appellate Body Members on
the case to deliberate and finalize their report. Sixty days or even ninety days
for a complete legal process, which ensures fairness and due process to all parties
and gives the Appellate Body Members adequate time to deliberate, consult with
the other Appellate Body Members, and draft a coherent and high-quality decision, is a very, very short period of time. Given these timeframes, it may be
difficult in the future, even with extra staff in the Appellate Body Secretariat,
for the seven Appellate Body Members to work on several cases at once. Normally, courts have a much larger caseload than the Appellate Body. However,
those courts also have much longer and more flexible timeframes.
VI. Resources Available to the Parties
In response to Mr. Parlin's comments that developed country Members have,
or can get, adequate resources to deal with disputes, while there is a problem
for developing country Members, I must say that I have not noticed as yet a
major discrepancy in the quality of representation before the Appellate Body by
developed as opposed to developing country Members. The level of expertise
and the quality of written submissions and oral arguments have been impressive
in the first two-and-a-half years of the Appellate Body's existence. It is true,
however, that at the Appellate Body stage, it is essential for a party to be represented, or at least assisted, by legal counsel. The Appellate Body deals only with
issues of law, and in the oral hearing, subjects the parties and third parties to
serious and difficult legal questioning.
VOL. 32, NO. 3
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On the subject of Secretariat assistance to developing country Members pursuant to article 27.2 of the DSU, it is my view that more resources need to be
dedicated to this function. Currently, there are two consultants, both previously
legal officers in the Legal Division, who work a total of four days per month
to assist developing country Members. Given that their contracts are for only
four days per month, these individuals find that they can only give very general
advice and assistance to developing country Members. They do not have the time
to help parties prepare written submissions or to argue cases before the panel
or the Appellate Body. Although there are now two junior officers in the Training
Division who are available to assist developing country Members, these are
junior lawyers who cannot possibly devote enough time to individual developing
countries to act as their legal counsel in a particular case. In addition, the Legal
Division spends approximately forty or fifty percent of its time giving advice
to WTO Members, including developing country Members. In my view, more
consultants should be engaged on a part-time basis to assist developing country
Members with dispute settlement cases.
VII. Private Counsel
On a final note, after the Appellate Body ruled in the EC-Bananas case that
Members are free to select whom they want to represent them in Appellate Body
proceedings, issues may arise in the future concerning treatment of confidential
information by private counsel engaged by governments and possible conflicts of
interest. The DSB's Rules of Conduct, which set out rules concerning impartiality,
conflict of interest, and confidentiality, apply only to panelists, Appellate Body
Members, arbitrators, and Secretariat staff. There is a need for WTO Members
to consider whether rules concerning the treatment of confidential information
and obligations concerning conflict of interest should also be developed for private
counsel engaged by parties in disputes.
ANDREw L. STOLER: In his presentation, C. Christopher Parlin argues that
at present the Secretariat of the World Trade Organization (WTO) and developed
country WTO Members appear to be devoting adequate resources to the functioning of the dispute settlement system. Mr. Parlin suggests that if there is a resource
problem it exists in the dearth of experts in developing country delegations. In
my comment, I argue that the system is in danger of collapse at current resource
levels and that both the Secretariat and developed country Members must increase
the resources they devote to dispute settlement in the very near future.

I. Secretariat/Appellate Body Operations
The inadequacy of resources devoted by the Secretariat to dispute settlement
has created a situation in which panel reports are not being issued in the time
frame foreseen by the Dispute Settlement Understanding (DSU). In some cases,
FALL 1998
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the resource-origin delay process has added months to the process. The problem
is particularly acute in respect to translation of the documents related to the
dispute and can be demonstrated by the recent U.S. -EU dispute over classification
of Local Area Network (LAN) equipment where the panel report given to the
parties to the dispute in early December was not circulated to all WTO Members
until mid-February. Because of the high duties involved and the large volume
of trade, the real monetary loss to complaining parties in this case due to the
delay was very substantial.
In the case of the American complaint with regard to access to the Japanese
market for film, the panel report given to the parties at the end of January
will not be translated and circulated to Members before late March or early
April. While WTO translation requirements associated with dispute settlement
have grown at an annual rate of twenty percent, resources devoted to this
activity by the Secretariat have not been permitted to increase proportionately.
These delays in bringing dispute resolution to conclusion could be said to
abridge the rights of WTO Members and are clearly not sustainable. Parties
to the disputes have been put in a "hurry up and wait" mode, where they are
forced to meet tough deadlines only to suffer unreasonable administrative
delays. Another resource-related distortion in the process today is the Secretariat's inability to pay for transcripts of oral arguments before panels (and the
panels' resulting demand of parties to produce verbatim texts of their oral
arguments). Among other things, this has made a mockery of the parties'
meetings with panels, eliminating the give-and-take traditionally associated
with the argument phase of the proceeding.
Within the Secretariat, non-translation dispute settlement resources are divided among the Appellate Body and its Secretariat, the Legal Affairs Division,
and the substantive "line" divisions (Agriculture, Rules, etc.). By decision
of WTO Members and Secretariat management, the Appellate Body and its
Secretariat are treated separately from the "regular" WTO Secretariat staff.
Recently, in the "regular" Secretariat, an internal "Resources Board" transferred two personnel "slots" from the Development and Trade and Environment Divisions to the Legal Affairs Division, because the latter could not
keep up with the workload in dispute settlement. Similar transfers of slots
have not been made among the "line" divisions, even though certain divisions
(e.g., the Agriculture Division) have been strained by their extensive participation in dispute settlement panels.
The Appellate Body is often cited as the crown jewel of the WTO DSU, but
it is currently in the most precarious situation from a resource standpoint. Because
its small Secretariat is separate from the "regular" Secretariat, transfers of personnel slots to work on Appellate Body reports are not possible. The Director
of the Appellate Body Secretariat estimates that her authorized staff of three
attorneys and two secretaries has the capacity to work on two concurrent appeals
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of panel reports, yet she forecasts as many as five concurrent appeals before the
Appellate Body in May-June, 1998. For WTO budget year 1999, she will be
asking for a doubling of her professional staff. In the interim, the Director has
been forced to tap the Appellate Body Operating Fund (ABOF) to hire temporary
legal help in her office.
The real threat (from a resource standpoint) to the ongoing viability of the
WTO's dispute settlement process is found in the operation of the ABOF. A very
sizeable portion of the annual cost of the Appellate Body is found in the costs
of Appellate Body Members' travel to Geneva and local subsistence when they
are working on an appeal. The variable budgetary cost (not including the salaries
of the standing Appellate Body Secretariat) of an average appeal can exceed Sfr
250,000. Because one can never know in advance how many panel reports will
be appealed in a given year, the WTO Committee on Budget, Finance and Administration agreed in 1996 to establish an Sfr. 2.5 million trust fund, the ABOF,
which could be drawn down as needed. In 1997, approximately Sfr 1.5 million
of the ABOF was expended and the Budget Committee authorized a replenishment
of the ABOF of that amount for 1998.
The problem stems from the fact that, so far, all money allotted to the ABOF
in 1997 and 1998 has come from extraordinary surplus accounts that are extremely
unlikely to exist again in the future. This means that funding for the Appellate
Body in 1999 and beyond will need to come directly out of the pockets of the
Members in the form of increased budgetary contributions to the WTO. As Mr.
Parlin has noted in his presentation, an increase in the WTO budget for this or any
other purpose is not likely because of pressure from the U.S. State Department's
Bureau of International Organization Affairs (which controls the American contribution to WTO) to restrict the WTO budget now and in the future to "zero
nominal growth" (ZNG). With a ZNG budget, the absolute amount of the WTO
budget in Swiss Francs must remain constant from year-to-year, so that inflation
or other statutory increases must be absorbed through a reduction in some other
Secretariat expenditure. Clearly, there is a very serious crisis just around the
corner.
So far, I have concentrated largely on the financial resources devoted to the
operation of the DSU. There is, however, another concern in respect of the
Appellate Body. As originally conceived, the Appellate Body was intended as
a part-time occupation for its members. The selection of the original members
and their agreement to serve on the Body was based on this notion of the work
requirements. In 1997, and again in 1998, the number of appeals is making the
Appellate Body's work look much more like a full-time job for the members.
Whether the current members will continue to serve under these conditions (at
considerable cost to their other occupations and family lives) and whether members of the same profile will agree to serve on the Body in the future is an openand important-resource issue for the years to come.
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II. Resources Available to Parties to Disputes
With regard to developing country Members of WTO, Mr. Parlin has understated the resources made available through WTO for assistance with dispute
settlement issues. Pursuant to article 27.2 of the DSU, the Technical Cooperation
and Training Division of the WTO (TCTD) has retained two consultants to assist
developing country Members that seek recourse to article 27.2 of the DSU. In
addition, in September 1996 TCTD recruited two permanent legal officers for
this purpose (who work on these issues full-time). For their part, the part-time
consultants are knowledgeable former employees of the GATT and their flexible
working hours in support of developing countries has been supplemented by ad
hoc employment of additional experts. TCTD is currently seeking authorization
to employ a third DSU-related consultant to assist developing country Members
of the WTO.
In the meantime, an admittedly informal survey of other Quad Members'
delegations shows that none of the Quad consider that they are devoting adequate
resources to the pursuit of dispute settlement issues in the WTO. There are even
cases (which I cannot refer to directly here for obvious reasons) where the most
"developed" countries in the world have neglected the opportunity to pursue
their rights under WTO because of inadequate resources available for this purpose.
III. Conclusion
The overwhelming bulk of the responsibility for ensuring that the WTO Secretariat and Appellate Body have the resources they need in order for the dispute
settlement system of the WTO to function effectively rests with the United States
and other developed country Members of the organization. Resource constraints
are already hampering the functioning of the system and the outlook for the future
is not at all encouraging.
QUESTION AND ANSWER SUMMARY: John Magnus asked what might be recommended in the four-year review to ease resource constraints. Debra Steger replied
that the Members need to consider lengthening the time frames in which dispute
settlement operates. She said that more flexibility in time frames would help ease
the constraints created by limited resources. However, given the current caseload,
the Members must consider both increasing flexibility in time frames and increasing resources.
As to the possibility of keeping a roster of law firms willing to provide legal
services to less developed countries on a pro bono basis, Steger replied that this
sounds like a good idea. C. Christopher Parlin added that no one in Geneva has
ever raised the proposal of a pro bono roster.
It was stated that for developing countries, having counsel at both the panel
phase and the Appellate Body phase of dispute settlement is essential, and that
developing countries should be allowed to use private counsel. It is unfair for
VOL. 32, NO. 3
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developed countries to be allowed to have counsel of their choice, but not developing countries. Parlin responded that if Ambassador Bernal were present, he
certainly would agree with the questioner's comment. Steger commented that,
in its EU-Bananas report, the Appellate Body ruled that there was no legal
basis in past GATT practice or in the practice of other international tribunals
that prevented a government from being represented by whomever it wished.
The practice since the Bananas case has been to allow private counsel into the
panel room. That practice was followed in Bananas after the Appellate Body
report and in at least three panel proceedings since then.
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